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= Digests of Recent Opinions 





coMITY—The rule of comity is 
' subject to two conditions (1) 
that the foreign court had 
jurisdiction and (2) that the 
foreign judgment will not of- 
fend our public policy. 

Comity is grounded in the 
principle that the court which 
first acquires jurisdiction of 
an issue has precedence. 

Our courts need not under the 
rule of comity recognize a 
foreign judgment awarding 
custody of an infant where 
the infant is a resident of this 
state and where the custody 
action here was instituted first. 


URISDICTION — CUSTODY — 













ononae The Chancery Division has 
parens patriae jurisdiction 
over children resident here 


en 


though they be domiciliaries 
of a foreign country. 
Digested from an opinion by 
J.. rendered May 14, 
ipreme Court. Fantony 
.Fantony. For appellant—Leon 
reskin. For respondent—Char- 
idler. 
This is an appeal from a judg- 
awarding custody 
hild to the defendant 


orney 


CO. 


THE 








yf Y 
Ol Al 


wnt 
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Cuba, and defend 
J then a_ resident 
v, were married in 1948 
iEYS p Were Hae ae 
ION Dulsnea tnelr marit 
in Cuba. In 1950 de- 
rs eturned to New Jersey 
wark th to a child, Pat 
J : : 2 } 
, nfant here involved. M 


2 ghter thereafter 1 
Cuba. In 1952 defend- 
d to New Jersey 
without appell 
and against 
resided here 
nt immediately §fol- 
instituted the press 
‘ustddy of 
vas later dis 
promise 
shild Cub 
reopened on ( 
igain refused to return 
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In the meantime ap- 
ns ited an action fo! 
child. Defendant 
ppear in or contest t 
tlon 
7, the custody acti 


in our Chancery Di- 
resulted in tl 


here appeal 
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eantec 
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first, when he instituted 
present action for custody. 

Hachez v. Hachez, relied on 
by appellant is distinguishable 
for there the Cuban judgment 
had been entered in a contested 
action, both parties were citi- 
zens of a foreign state, and the 
Cuban action had been institu- 
ted and tried first. 

Under the parens patriae doc- 
trine the Chancery Division has 
the same jurisdiction over the 
care and custody of infants res- 
ident here as it has over in- 
fants domiciled here. 

The court had jurisdiction to 
decide the question of custody 
in accordance with the law and 
public policy of our State and its 
jurisdiction having been invoked 
first, the court was not obliged 
under the principles of comity 
to give effect to the award of 
custody by the Cuban court. 


the 


Social Security For 
Lawyers Given Senate 
Committee O.K. 


Just two months after the ABA 
House of Delegates voted 100 
to 25 in favor of including law- 
yers under federal social secur- 
U. S. Senate Finance 
Committee tentatively approved 


the 

















ch bill. The measure was 
passed last year by the House 
Representatives, and in ad- 
tion to lawyers would bring 
dentists under social security 
The Senate committee vote, on 
April 24. was labeled tentative 
yecause two members were ab- 
nt and the bill ld be re- 
nsidered. However, the ap- 
proval was expected to stand 
endi the bill to the Senate 
floor 
The Senate Committee action 
appears to bring lawyers’ social 
urity a long step nearer. The 
ymmittee accepted practically 





iticnal coverage 
the House-approved bill 
xcept that omitted osteo- 
because they “asked to 
out.’ Doctors of medicine 


lso were omitted. 


provl- 


i+ 
ae 





The present social security 


) or cent each on em- 








Jenkins-Keogh Bills Still 
Await Action 





on 

per- 

ipl ns to se pri- 

)) te lans in- 
»AN ax deferment s Al- 
thou approved last year by 

the Ways and Means Commit- 

tee, the bills have been made a 

RSEY part of the omnibus tax bill— 
1€S which embraces miscellaneous 
4. court found that the minor changes in the tax laws— 

pys policy of our State and there has been no indica- 
" to the removal f ion if the legislation will reach 
\ of “native children” the House floor for considera- 
\T10 ould be especially en- at this election-year ses- 
920 lere since the Cuban law Word from Washington 
an even more positive at- s, however, that the Com- 
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“*28Q1C of our courts 





mittee had agreed to put dispo- 
sition of the omnibus 


bill on 
agenda for early considera- 


uled for pretrial conf 


Changed 


Governor 
into law S. 7 
ship in Camden 
provides for two 
County Court Judges. 


The County District Court will 
hereafter be held by the Judges 
Court assigned 
the Chief 


of the County 
for that purpos 
Justice. 


by 


Bergen Bar Discusses 
Proposed Evidence 
Revision 


A panel discussion of the pro- | 
posed revision of the law of evi- 
by the Bergen | 
County Bar Association last night | 
1f informing the 
pro- 
and re- 
sugges- 
included in 
ommittee’s re- 
me Court Com- 
‘e. Members of 

Jack Ballan, 


dence was held 
for the purpose « 
members of the 
posed by the 
ceiving comments 
tions which mig 
the asscciation’s c 
port to the Supre 
mittee on Evid 
the panel includ 
J. Breslin 


changes 
revision 
and 





rN DE 









John Jr., Guy W. 
Calissi, Abraha Chazin, War- 
ren Dixon, Jr., Bernard Hein 
Julius E. Kramer, Frank P. 


Lucianna, James A 
ald E. Monaghan 
Aaron W. Nussm 
S. Shenier. 

The 


s 


meetin he 


Oritani Field C and the As- 
sociation was host at suppel! 


after the 


Supreme Court Committee 


Reports 


The following } 
preme Court Commit 
formally presented a 
cial Conferenc It will 
discussed at that time 


of 


not 


COMMITTEE ON PRETRIAL 
PROCEDURE AND CALENDAR 
CONTROL 


To the Honorable, The Chief Jus- 
Associate Justices 
of the Supreme Court of New 


tice and the 


Jersey: 









No significa ns devel- 
oped during year in 
1e operations t pretrial and 
calendar control edures. 
This Commit tivity was 
rgely limited t isideration 
of a plan, ¢ i Essex 
yunty, for ¢ informa- 
tion useful in ution, 
in advance of ig of 
a case for pr nference, 
whether the c may be one 
likely to be tran to the 
District Court plan was ap- 
proved by the Committee and 
was recommended f mandatory 
adoption in the Counties of Es- 
sex, Hudson, Bergen, Passaic, 
Union, Monmouth and Camden, 
and for adoption at option 
of the Assignment Judge in the 


other counties 


The plan involves mailing 


of a questionnaire to the attor- 
neys in each case pending in the 
Law Divisions of the Superior 
and County Court i east 60 


would ord- 
pretrial 


days before the ca 
inarily be scheduled 





conference. Th 1iling date 
may be less then after 
issued joined, but the plan does 
no violence to either the trans- 


fer statute or to the 
Rules of Court sinc 
not in any event 


applicable 
the case is 
lly sched- 
rence until 
90-day per- 






after the end of the 
iod. 
The Committee considered sug- 


gestions concerning the methods 
now provided by 


the Rules for 


(Continued on page 6,..col. Ir) 


Camden District Court 


Meyner has signed 
2 which abolishes 
the present District Court Judge- 
County and 

additional 


Major, Ger- 
Harold Nitto, 
and Charles 


ld at the 


Su- 
ees will be 
t the Judi- 
be 


ADDITIONAL PROPOSED RULE AMENDMENTS 





The following proposed amendments to the rules were received 
yy the Supreme Court too late to be considered by the Committee 
on Rules and included in its report which has previously been 
published and distributed. The Supreme Court requests that any 
comments with respect to these additional proposals either be made 
at the Judicial Conference or sent prior thereto to the Administra- 
tive Director of the Courts, State House Annex, Trenton. 


Rule 1:10-14. Proceedings After Certification Granted 


new paragraph (e) to read as follows: 


Proposal: That R.R. 1:10-14 be amended by the addition of a 


(e) Whenever certification is granted to review a judgment of 
the appellate Division based on procedural grounds, the cause shall 


be deemed to be generally before this court for the determination 


| of the merits as well as the procedural questions involved and shall 


| be briefed and argued accordingly. 


Reason: To permit the final determination of the cause and 
| Climinate the necessity of remanding the appeal to the Appellate 


Division for a determination on the merits in the event the Appel- 


tate Division is reversei on the procedural issues involved. 


Rule 1:28-3. Motion Days and Pretrial Conferences 
Proposal: That R.R. 1:28-3 be amended to permit motions in 


the Chancery Division of the Superior Court to be heard on Monday 


in Camden and Atlantic City. 


Reason: The present rule for all motions to be heard on Fridays 
was premised on the fact that motions in the Federal Courts were 
heard on Mondays. As motions in the Federal District Court are 

| heard twice monthly in Camden on Fridays it would make for 
better scheduling for busy lawyers in South Jersey if Chancery Div- 
ision motions were moved to Mondays. The increased use of the 
riotion procedure which such a change would permit would result 
iz. cases being presented for pretrial in better condition. 


Rule 1:28-5. Summer Recess 


Proposal: That paragraph (c) and (e) of this rule be amended 


to read as follows: 


(c} Each of the judges in each group shall sit [individually] to 
hear motions in the Superior Ceurt Law Division and Chancery 
Pivision, non-matrimonial cases, [in the trial divisions] on Tuesday 

{ each week, and Chancery Division, matrimonial cases, on Wed- 
resday of each week, and shall be available to hear emergent mat- 
cers during the balance of the week. All Superior Court, Law Divi- 
sion, motions in matters included in the integrated civil list shall 
te heard by the county court judge of the county wherein the venue 
is laid. The Chief Justice may designate which of such judges shall 
serve in the Law Division and in the Chancery Division in causes 
pending in the northern portion of the State comprising the coun- 
ities of Bergen, Essex, Hudson, Hunterdon, Middlesex, Morris, Pas- 


21¢ 


Somerset, Sussex, Union and Warren, and which shall serve 


iri the Law Division and Chancery Division in causes pending in 


he southern portion of the State 


comprising 


the counties of 


Atlantic, Burlington, Camden, Cape May, Cumberland, Gloucester 


Mere 
Division shall have all the powers 
ceunties to which they are assigned. 


er, Monmouth, Ocean and Salem. Judges assigned to the Law 
of Assignment 


Judges in the 


(e) The regular motion day during the summer vacation [in the 


Superior Court and | 


in such of the county courts where the judges 


erve on a full-time basis, shall be Tuesday. In the other county 
courts motions shall be heard on days fixed by the county judge 


vho may be sitting. 
Reason: To conform the rule to 


the practice adopted last year 


yy an order relaxing Rule 1:28-5 and providing that Superior Court, 
Law Division, motions shall be heard in the county of venue by 


the County Court judge and that motions in matrimonial cases 


heard on Wednesdays 


Fule 3:11-3. Dismissal 


Proposal: That R.R. 3:11-3 be amended to read a 


be 


follow 


(a) Upon motion of the prosecuting attorney, the Assignment 


Judge may 


order a dismissal of an indictment or accusation [, 


in 


any case involving public officers, members of the Bar, or having 
{o do with an investigation or inquiry into public affairs, except 
‘hat during the trial such a dismissal may be ordered by the trial 
judge [during the trial] with the consent of the defendant. In all 
other matters, upon motion of the prosecuting attorney, a dismissal 
of an indictment or accusation may be ordered by the judge of the 


court having jurisdiction. 
(b) At any time after 6 mon 


a) AC 


dictment 


the 
(ns 


following 
or the filing of an accusation, the 


the return of an in- 
[Assignment Judges 


judge of any court having jurisdiction over criminal matters may 


c:rect th 


at the trial of the indictment or accusation shal 


1 be moved 


upon a day specified. Upon failure of the prosecuting attorney to 
comply with such order, [the Assignment Judge] such judge mav 
order the indictment or accusation dismissed, which dismissal shall 
be the equivalent of a judgment of acquittal. 


teason: To facilitate handling the 
courts. 
Fule 3:11-5. Calendars 


criminal business of 


Proposal: That paragraph (b) of this rule be deleted 


[(a) 


The Assignment Judge shall provide for placing criminal 


preceedings upon appropriate calendars. Preference shall be given 
‘6 criminal proceedings as far as practicable. 

[(b) The county clerk shall make and maintain the following 
calendars for the disposition of criminal causes, copies of which 
shall be furnished to the Assignment Judge and to the county 


prosecutor: 
(1) An arraignment calendar. 
(2) A pretrial calendar. 
(3) A tria] calendar. 
(4) A sentence calendar. 
(5) A motion calendar. 
(6) An appellate calendar. | 


Reason: To conform the practice to the new method of criminal 
record keeping approved by the Supreme Court to be effective 
upon the opening of the 1956 Term in September. 


(Continued on page 





col. 4) 
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DIGESTS OF RECENT OPINIONS :: less, over objection, permitted to New Bills Introduced 

introduce in evidence the county n 
PATERNITY PROCEEDINGS — | peal to the County Court as no|clerk’s record of the conviction) The following bills were in- agencies and to establish re, = 
APPEAL — The mother or) statute expressly allows a mother} which included a record of al-| troduced in the Legislature: as of February 29, 1956 a; :, T 
other person in custody of an/who brings a filiation proceed-|leged subsequent violations of SENATE lawful base rent and to proy. _ 
illegitimate child may appeal | ing to appeal from an adverse| probation and a finding of con-| S-282 Lynch. To authorize mu- for stays of eviction. (Jug, | °™ 
to the County Court from an) determination in the municipal tempt after the conviction. nicipalities to establish rent SCR-18 Jones. To create a eq, oy 
adverse determination of aj| court and further that the court A record of a conviction is| control to be administered by mission to study the subjec: , sy 


municipal court in a filiation| erred in admitting the record 
proceeding filed by  her|of his conviction 11 years earlier 
against the putative father|for desertion and non support 
under Chaper 16. |of his then wife and 4 children. 
EVIDENCE—Admission of record; eld: Chap. 16 provides that 
of conviction, over objection,| proceedings “shall be had by 
after witness has admitted ne the courts exercising jurisdiction 
conviction, is prejudicial error) in pastardy proceedings pursuant 
where the record contains/t Chap. 17”. N. J. S. 9:17-1 spe- 
notation of post conviction’ cifies the courts in which bas- 
events such as violation of|/ tardy actions may be initiated 
parol and finding of contempt.) a nq 9:17-20 provides for appeal to 
Digested from an opinion by| the County Court by the putative 
Brennan, J., rendered May 14,| father, the State Board of Child 
1956. Supreme Court. Leonard v.| Welfare or any municipality 
Werger. For appellant. John W.!|aggrieved. It is true that this 


Hand (Evans, Hand & Evans, !|section does not specifically men- 
attys., William W. Evans, Jr.,on|tion appeal by the parent or 
the brief). For respondent—|person having custody of the 


David Cohn (Albert L. Cohn on|child but that is because Chap. 


the brief). 117, which was the earlier en- 
In this filiation proceeding} actment, was only to protect 
under Chap. 16 (NJ.S.A. 9:16-2|the public against becoming 


charged with the support of a 
child born out of wedlock and 
for that reason such action was 
only maintainable by a duly 
authorized representative of the 
State Board of Child Welfare 
or a municipal director of wel- 


to 4) the municipal magistrate 
dismissed the complaint of the| 
mother against the putative 
father. She appealed to the| 
County Court where, after trial} 
de novo before a jury, a verdict | 
was returned that defendant) 
was the father of plaintiff’s| fare. Chap. 16, which was later 
child and an order of filiation| enacted, was designed to en- 
in the usual form was entered. | force the duty of a parent to 

Defendant contends the plain- | support the child whether the 
tiff mother had no right of ap- | child would or would not become 
a public charge and gave the 
right of action to the person 
having custody of the child. The 
two acts are to be considered to- 
0 |gether to understand the full 
A | legislative design and they have 

{been considered as intertwined 
enactments heretofore. The leg- 
|islature has, so reading the 
| statutes, provided a right of 
appeal to the County Court and 
'a trial de novo for any party 
|}to a chapter 16 proceeding just 
las for any party to a chapter 
17 proceeding. Any other con- 
|struction would frustrate the 
|legislative design that the pro- 
|cedures under Chap. 17 are to 
be employed to effectuate the 
rights under Chap. 16. 

The issue as to. paternity 
turned largely on credibility of 
| the plaintiff and defendant. 
|Defendant on cross examina- 
tion admitted he had been con- 
victed for non support and neg- 
lect of his wife and children. 
| Plaintiff’s counsel was neverthe- 
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ordinarily not to be admitted 
in evidence if the salient facts 
of record are admitted by the 
witness during his oral exami- 
nation. Even if defendant would 
have difficulty showing preju- 
dice if the record merely con- 
firmed his oral admissions, the 
record here admitted with the 
notations of post conviction 
events was obviously prejudicial. 

Reversed and remanded for 
new trial. 


counsel and of the court not 
to seek or grant piecemeal 
disposition of controversies 
and to seek to raise and have 
determined in one action all 
the issues so that there can 
be complete resolution of the 
entire controversy without 
multiplicity of suits. 
ACTIONS IN LIEU OF PRE- 
ROGATIVE WRITS—An ac- 
tion in lieu of prerogative 
writ to compel the Borough 
Clerk to issue a license to 
operate a used car lot on lands 
in violation of deed restric- 
tions imposed on the land by 
the Borough will not lie. 
A judgment in lieu of manda- 
mus will not be granted 
where the right thereto is not 
clear and certain or where it 
would command a vain or 
fruitless act. 
Digested from an opinion by 
Vanderbilt, C. J., rendered May 
14, 1956. Supreme Court. Vacca 
v. Stika. For appellant—Alfred 
W. Kiefer (Christian Bollerman 
on the brief). For respondent— | 
James A. Major. 

The question is whether plain- 
tiff is entitled to compel the 
defendant, the Borough Clerk of 
Little Ferry, to issue to him a 
license to operate a used car lot 
on a parcel of land zoned for 
business but in violation of 
record deed restrictions imposed 
on the land by the Borough 
when it was the owner thereof. 

The property was zoned for 
business in 1937. In 1940 the 
Borough conveyed a large tract, 
including the lot in question, to 
plaintiff’s predecessor and im- 
posed certain restrictions on the 
land to run with the land. 
Among these was one providing 
that it should not be used for 
business purposes and that in 
the event of violation of this 
restriction any other lot owner 
in the development could prose- 
cute any proceeding in law or 
equity against the violator. The 
Borough still owns 13 lots in the 
development. 

Plaintiff filed his application 
for a license to operate the used 
car lot on the lot in question. 
The Borough Clerk took no ac- 
tion on the application and 
plaintiff then instituted this 
action in lieu of mandamus to 
compel issuance of the license. 
Before defendant answered, 
plaintiff moved for summary 
judgment and defendant count- 
ered with a similar motion. Af- 
fidavits were filed by both sides. 
The trial judge, taking a limited 
view of the controversy, granted 
plaintiff’s motion on the ground 
that in the exercise of the police 
power to license used car lots 
the Borough could not take cog- 
nizance of restrictions on the 
use of property imposed by pri- 
vate contract. Defendant ap-| 
pealed. 

Held: The view taken by the} 
trial court and by counsel for} 
both parties omitted all con-| 
siderations as to whether the) 
judgment sought would be a just | 
and complete resolution of the 
entire controversy or would} 
merely leave open and invite} 
further litigation on further is- | 
sues as to the validity and ef- | 
fect of the restrictions. Such ap- | 
proach is contrary to the phil-' 


county agencies. (S. C. & M. G.) 
S-286 Murray. To provide that 
in counties having a population 
exceeding 600,000 that there 
shall be 2 judges of the Juvenile 
and Domestic Relations Court 
and that they shall devote full 
time to their duties. (Jud.) 

S-287 Ridolfi, Sharp, Murray 
Fox, Lynch, Waddington & Cow- 
gill. To extend the life of the 
Law Enforcement Council to 
July 1, 1957. (Jud.) 

S-292 Fox. To provide that in- 
quiry into the financial circum- 
stances of the father of an ille- 
gitimate child shall be made by 
the court of commitment. (I. P. 
H. & W.) 

S-293 Fox & Jones. To permit 
suits against the Motor Vehicle 
Director in hit and run cases 
in any court of competent jur- 
isdiction under certain condi- 
tions. (R. & A. of L.) 

S-296 Ridolfi, Murray, Fox, 
Cowgill & Lynch. To permit 
municipalities under certain 
conditions to adopt rent control 
to be administered by county 











osophy of the new Rules and 
procedure which are designed to 
eliminate multiplicity of litiga- 
tion and technical delays and 
to secure complete adjudication 
of controversies as expeditiously 
as possible. It was the duty of 
the plaintiff to bring an action 
to resolve all the matters in 
one suit. Not having done so, 
the Borough should have sought 
to have the other issues pre- 
sented. And it would have been 
better for the court to have 
withheld relief pending  pre- 
sentation of all the issues in 
one suit. 

Additionally there was good 
reason to deny the relief sought 
by plaintiff. Firstly, mandamus 
is appropriate only where the 
right to performance of a min- 
isterial act is clear and certain 
in view of the existence of the 
restrictions which plaintiff 
agreed not to violate it cannot 
be said his right to the license 
is clear, certain or unquestion- 
able. Secondly, a judgment in 
lieu of mandamus should not 
issue to compel the doing of a 
vain or fruitless act—plaintiff 
might very well gain nothing 
by enforcing the issuance of the 
license. And mandamus may be 
refused where performance of 
the act will be within the strict 
letter of the law but in disre- 
gard of its spirit or where the 
rights of third persons will be 
injuriously affected. 

Reversed without costs and 
remanded for disposition of all 
the issues appropriately. 


nh 


conflicts of interest in pe;:. 
mance of public duties with p. 
sonal business or professiong] . [= 
terests. (No. ref.) 1 
ASSEMBLY. 

A-392 Junda. To permit 
istrates to place disorder] 
sons on probation for a per; 
of one to five years. (Jud 

A-394 Junda. To raise t} 
viding line between grar 
petit larceny from $50 
(R. & A. of L.) 

A-528 McIver. To provide ‘z 
review of summary convicti- 
of contempt in inferior ¢gy- 
by trial de novo in the coy 






0 &% 








court or Law Division 
Superior Court. (Jud.) 
A-529 Mintz. To ameng 


several particulars the procs 
ure governing municipal coy 
(Jud.) 

A-533 Lebeda. To provide : 
the payment by counties ur; 
certain conditions of the 4 
penses of indigent criminal ; 
(Jud.) 











fendants. oi 
A-536 Bush. To give munici... 

courts judisdiction over ij 

vehicle offenses of unli _* 


juveniles of the age of 16 oro 
(Jud.) 

A-548 Kraus. To provide ty 
no. county recording officer sz: 
record any deed or other ins: 
ment conveying an interes 
real property unless 
endorsed on the front pg 
thereof, the identification of 4 
property conveyed with : 
to the block and lot ar 
specified identifying 
tion. (R. & A. of L.) 
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[MINAL LAW — CONSTITU- 
TIONAL LAW — Trial of de- 
fendant on an_ indictment 
charging he robbed D, after 
an acquittal on an indictment 
Com -harging robbery of A. B and 
c in the same hold-up, does 
not constitute double jeopardy. 
jn individual may be sub- 
ected to separate trials for 
the robbery of each victim 
though the robbery of all was 
committed in the same hold- 
up. 

The “same _ evidence” and 
‘single act” norms are the tests 
of double jeopardy. 


fs ADJUDICATA — COLLAT- 
FRAL ESTOPPEL—Verdict of 
not guilty of robbing A, does 
‘ii not act as collateral estoppel 
“#B on question of identity of de- 
COunmmefendant as robber, in subse- 
f ‘a quent indictment for robbery 
f B at same time and place, 
though identity was in issue in 
first trial and defense in each 
is same alibi. 
ested from an opinion by 
l d., 
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witon of the Iowa Bar 
b- Warren, atty.). For the 
UNI Villiam J. Arnold, Ass’t 





William C. Brudnicks, 
Pros. on the brief.) 
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1980 a robbery 
tavern at 
ich time A, B, C and D, all 
ons, were lined up against 
e wall, at gun point, and re- 
ved of their valuables and 
y. About a year later the 
ant was apprehended for 














Subsequently 


th 


DIGESTS OF RECENT OPINIONS 


e grand jury 


indicted defendant for the rob- 


er 


in 


and 
as in the first 
ant 


ju 


dictment 


gave the 
gave the 


ry returned 


guilty. 


the 


of D. At the trial on 
State 
only one witness, D. A, B and C} 
testified on behalf of defendant | 


this 
offered 


Same _ evidence 


a 


trial. The defend- 
same alibi. 


The 


verdict of 


The issues raised on this ap-| February 21-22 


| Defense Department Endorses A.B.A. Stand 
| Against “Army or Jail" Choice For Defendants 





The Departme of Defense 
| “heartily endorses” the action of 
{the American Bar Association 
House of Delegates in adopting 
}a resolution condemning the 
; practice of offering military 
}service as an alternative to 
| prosecution or imprisonment for 
|criminal offense The House 
| the dyear meeting 

in Chicago. Its 


nt 





S 


j}acted at 





peal are whether the second tiral,| resolution said that the prac- 
on the D indictment, violated| tice of treating military service 


the constitutional prohibition 
against double jeopardy and 
whether the judgment of 


acquittal on the first trial was 


res adjudicata or constituted a} 
collateral estoppel against a 
finding that defendant had 


participated in the robbery. The 
is 
State may subject an individual 
to a separate trial for the rob- 


basic 


Dery 


question 


each 


= 
ol 


victim 


whether the 


when the 


robbery of all was at the same 
time and at the same place. 


Held: 


off 


is 


where 


ense”’. 


The Constitution 
vides that ‘“‘no person shall, 
acquittal, be tried for the 
The problem 


constitutionally 
offense’. The problem has arisen 


same 
what 
same 


is 


“the 


a person acquitted of a 


minor offense is again charged 


on 


a 


consequences, 


qQo0r 


4255 


the same 


single act 


facts 
avated form and also where 
involved 
usually the 


in a more 
multiple 
con- 


sequences being experienced by 


several 


individuals. 
The test most widely 


used is 


whether the evidence necessary 


tO 


sustain the 


se 


cond 


ment would have been sufficient 




















pro- | 
after | 


indict- |! 


|}aS a penalty for law violation 
'was contrary to the best in- 
terests of the nation and the 


Armed Forces 

In a letter April 10 to Associa- 
tion Secretary J ph D. Ste- 
cher, General Counsel Mansfield 


|D. Sprague of the Defense De- 
partment said copies of the 
| ABA resolution were being dis- 
tributed to key officials in the 
offices of the Secretary of De- 
fense and all of the military 
services. 

“This problem has been of 


}concern to the Department of 
' Defense for some time,” he said. 
“In fact much more correspond- 


ence is received from parents 
and representative citizens be- 
moaning the practice. Although 











separate and independent act, 
with respect 
be pre- 
in fact com- 
times either 
to the acts 
her indict- 
f several per- 
removed 


and, to 


|to each victim 
cise, the crime v 
mitted at different 
prior or subsequent 
charged in the ot 
| ments. A robbery 
sons where pro 
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the cases in which military serv- 
ice is offered as an alternative 
to prosecution and/or imprison- 
ment for criminal offenses are 
conspicuous, they occur rela- 
tively infrequently. Unfortun- 
ately, publicity given to sentences 
suspended on condition of en- 
listment seldom follows through 
to include a report of whether 
or not the individual was ac- 
cepted for enlistment. Such per- 
sons are not acceptable for mil- 
itary service, and the Depart- 
ment continually exerts every 
effort to inform the public of 
that fact.” 

Mr. Sprague, in adding that 
the Defense Department fully 
approves the ABA position, de- 
clared “a policy stand of the 
American Bar Association has 
always exerted great influence 
on professional as well as gen- 
eral public opinion’ and re- 
quested that information about 
the House of Delegates resolu- 
tion be disseminated as widely 
as possible through the state 
bar associations, and through 
them to local bar associations. 


Announcements 


Harold Krieger is moving his 
offices to 921 Bergen Ave., Jersey 
City, on May 28th. 





George Clott will move his 
offices to 921 Bergen Ave., Jersey 
City on May 25th. 


Stanley N. Silverman, formerly 
associated with the firm of Stein, 
Stein and Engel of Jersey City, 


Denial of Inheritance Tax 
Refund Appealable 


The Supreme Court last week 
held that an appeal may be 
taken from a denial by the In- 
heritance Tax Bureau of an ap- 
plication for refund of taxes 
allegedly overpaid as well as 
from assessments made by the 
bureau and that in the former 
case the time for appeal runs 
from the date of denial of the 
refund and not from the date 
of the assessment allegedly re- 
sulting in the overpayment. 


In the case before the court 
the appellant had paid the as- 
sessment made by Bureau, 
without cbjection. After the time 
to appeal from the assessment 
had expired, appellant requested 
a reduction in the assessment 
and a refund asserting appel- 
lant was entitled to an exemption 
which she had not received. 
When the refund was refused, 
appellant appealed from the re- 
fusal within 45 days. 

The Bureau argued that the 
taxpayer’s only recourse in the 
case of an overpayment of taxes 
is an appeal from the original 
assessment and that no appeal 
lies from denial of an applica- 
tion for a refund. In rejecting 
this contention the court said 
that nothing in the inheritance 
tax law limits the right of ap- 
peal to an assessment only and 
that since the legislature has 
by R.S. 54:35-10 accorded tax- 
payers the right to apply for a 
refund, it must be deemed to 
have intended, in the absence 
of expression contra, that an 
appeal would lie from a deter- 
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Zoning Variances And Exceptions And Regionalism 


At a recent meeting of the Section of Municipal Law of the 
American Bar Association, Justice Harry Heher suggested a new 
approach to land use planning, ‘‘a reorientation in the light of 
problems peculiar to our more complex society,” based upon 
regional rather than municipal integration of zoning and plan- 
ning policies. His thesis was that ‘regional development and 
expansion, as one coordinate unit, of the entire area having the 
same general physical environment and social and economic 
complex, a rational and systematic scheme motivated by the 
basic principle of a well ordered society, the common well being 
of the enlarged community as composite whole with due regard 
for individual interests.” While paying homage to the regionalism 
doctrine of Duffcon Concrete Products Inc. v. Borough of Cresskill 
(1 N. J. 509) Justice Heher emphasized that regional integration 
will obviate the objection that zoning on the municipal level, 
influenced by regional considerations, may involve and _ sub- 
stantially affect the interests of persons who have no voice 
in the shaping of the policy nor in the means taken to realize it. 

One of the benefits of regional integration, Justice Heher also 
suggested, could well be the elimination of the unprincipled ex- 
ception or variance by placing controlling authority in the hands 
of a technically qualified group. In brief, the suggestion is made 
that by placing planning and zoning policy on a regional basis, 
with the area of policy and administration being determined by 
2a unity of economic interest rather than the accidents of political 
boundaries, it would be possible to achieve better planning and 
zoning policy on the one hand and more effective administration 
of the exception and variance power on the other. 

Subsequently, in writing for the majority of the court in 
Moriarty v. Posner (decided March 21, 1956) Justice Heher ad- 
verted to some of the reasons why the administration of the power 
to grant variances and exceptions by local boards of adjustment 
and local governing bodies has been such a conspicuous failure. 
The opinion emphasizes that it is no proper part of the zoning 
process to vary the application of zoning restrictions for the pur- 
pose of increasing local tax ratables or avoiding the cost of 
school facilities—two of the main reasons which have motivated 
much zoning and planning action in this and other states. In 
the Moriarty case, our Supreme Court, by a divided opinion, re- 
versed the granting of a variance to permit the construction of a 
shopping center on land previously zoned for residential pur- 
poses. It appeared that the granting of the variance by the local 
authorities was plainly a choice of the shopping center over 
a multi-story apartment structure for which the land was also 
suitable. The opinion discloses once again the unfortunate con- 
fusion between zoning variance and exception which is created 
by our statute, but it is basically important for its illumination 
of the way in which local administrative power to grant variations 
in the application of zoning ordinances is regularly misconstrued 
at the place where it counts most at the local level. 

Notwithstanding the merit of the proposal to place the plan- 
ning and zoning authority on a regional basis, it is unlikely that 
any such change could be achieved in fact of the ingrained and 
somewhat emotional popular preference for “home rule” in all 
matters of local government even where the problems obviously 
overrun municipal boundaries. It is likely to remain a function 
of the courts under the Duffcon doctrine of regionalism and the 
Cresskill v. Dumont (15 N. J. 238) doctrine which allows a tax- 
payer in one municipality to object to zoning action taken in a 
neighboring municipality, to provide such regional integration as 
may result from the accidents of litigation. On the administrative 
side, however, serious consideration may well be given to the sug- 
gestion of a regional agency to administer the power of granting 
variances and exceptions. 

The manner in which local boards of adjustment, under zoning 
ordinances, have operated in this state is a notorious source 
of complaint and dismay. As the court recently pointed out in 
its most instructive opinion, in Tomko v. Vissers (21 N. J. 237) 
the legislature by statutory directive has placed the responsibility 
upon local boards of adjustment to grant a hearing to the appli- 
cant and to grant or deny a variance, or, depending upon the 
nature of the relief sought to recommend or decline to recom- 
mend the application to the governing body. In general, judicial 
review is presumably confined to the record made before the 
board of adjustmeni, and the courts have been disinclined to 
substitute their judgment for that of the local board. Moreover, 
the board is directed to keep a record of its official actions and 
minutes of its proceedings which become a public record (RS. 
40:55-8) The difficulty is that all this legal equipment cannot 
produce either a judicial atmosphere or the competence to deal 
with large matters of reconciling individual interests with the 
public interest. Both of these capacities are essential to success- 
ful administration of the local power to grant variances and ex- 
ceptions. There is a justifiable feeling, however, that they are 
lacking in the great majority of local boards who are well-inten- 
tioned but have neither the time nor the capacity to deal with 
the vital property interests that are subject to their jurisdiction. 
Nor is there any reason to doubt the frequent charges that de- 


Too Many Poor Law Schools, Ambar Adviser Says 





| 
Hervey Lists Lacks In 


Curricula, Staffs 


| San Francisco (ACCN) — Am- 
erica has too many inferior law 
|schools and not enough good 
ones, a nationally known expert 
on legal education said in an 
address at the fifth annual Con- 
ference of Western Law Schools 
here. 

The criticism was advanced 
by Atty. John G. Hervey of 
Oklahoma City, legal education 
adviser to the American Bar 
Assn. for the past eight years 
and former law dean of both 
Tulane University and the Uni- 
versity of Oklahoma. 

Hervey cited California as a 
“glaring example” of a surplus 
law school state and said: 

“There are 17 law schools in 
California but only 10 in New 
York; 11 in Ohio contrasted with 
seven in Illinois, and seven in 
Georgia compared with four in 
Florida. There no superior 
law school in Oregon.” 

“The weak schools and those 
which are not needed will not 
close until the authorities who 
operate them are educated or 


is 


pressured to close,” Hervey said. 
He was critical also of law 
school curriculums and in this 


connection declared: 
“There is a sameness about the 


schools, a paucity of original 
thinking, which is_ shocking. 
There has been altogether too 


much copy work and too much 
patch work in the formation of 
objectives and programs in the 
law schools. 

“Tf one reads 
statements of objectives, cur- 
ricula and course descriptions, 
one gains the impression that all 
were fashioned at a joint meet- 
ing of the deans. 

“It seems to me that improve- 
ment lies in distinctive schools 
with discriminative programs 
fashioned by the history of the 
institution and by the profes- 
sional needs of the area.” 

Again, Hervey questioned the 
professional competence of many 
law school teachers, arguing that 
they tend to become too special- 
ized. 

“They teach subjects rather 
than students,” he said. Sem- 
inars in teaching methods were 


the catalogue 


suggested as one_- corrective 
measure 

Hervey noted that many law 
school teachers have had no 


experience in the practice of 
law and said: 

“T am sure that there are a lot 
of men trying to teach law who 
do not have any conception of 
what lawyers actually do in pri- 
vate practice ; 

“If a teacher has not had the 
experience in practice, then he 
should get it. The schools ar- 
range for leaves of absence for 
graduate law study. 

“There are even better reasons 
why they should grant leaves in 
order that teachers may gain 
practical experience. There is 
simply no substitute for experi- 
ence in practice for the effective 
law teacher.” 

Hervey deplored low 
school salary and continued: 

“Good legal education is not 
cheap. Law school deans need to 


law 


make that point every hour on 
the hour with university presi- 
dents and boards of control.” 

Hervey said the American Bar 
Assn. is concerned about law 
students devoting too much time 
to outside employment. He ad- 
vocated part-time programs, 
lengthening the course of study, 
for the increasing number of 
working students. He concluded: 

“Unless the schools insist that 
those who are enrolled in full- 
time programs are in fact devot- 
ing full time to their studies, 
it will be necessary for the 
council of the section of legal 
education [of the ABA] to take 
definitive action. 

“The problem is here. The 
schools can solve it if they will. 
If they do not, they may an- 
ticipate action by the numerous 
bodies which have demonstrated 
interest in it.” 


Tour To A.B.A. Meeting 
and Mexico Arranged 


The New Jersey State Bar As- 
sociation has made arrange- 
ments for transportation of the 
members of the Bar of New 
Jersey to the A.B.A. meeting in 
Dallas, Texas, August 27 to 31 
including a post convention tour 
to Mexico. A special pullman car 
will leave New Jersey on August 
23rd and return on September 
17th. 

The tour includes a six day 
stay in Dallas for attendance at 
the A.B.A. convention and 13 
days in Mexico. The cost is 
approximately $575 per person 
which includes fares, meals and 
hotel while in Mexico, sightsee- 
ing, gratuities, and other items. 
It does not include meals while 
on train or while in Dallas or 


Chicago nor hotel accommoda- 
tions while in Dallas. 
Those interested in taking 


advantage of the tour arrange- 
ment may obtain further infor- 
mation from Dr. Emma E. Dil- 
lon, Secretary of the New Jersey 
State Bar Association. 


Justice Wachenfeld To 
Receive N.Y.U. Alumni 


Award 
Associate Justice William A. 
Wachenfeld of the Supreme 


Court of New Jersey has been 
named a 1956 recipient of the 
New York University Alumni 
Meritorious Service Award. 

The award, given annually “to 
honor one who through good 
deeds has served Alma Mater,”’ 
the highest bestowed upon 
by the University’s 
Alumni _ Federation. Bronze 
medals will be presented to 
Justice Wachenfeld and four 
other alumni at Commencement 
exercises June 6. 

A 1910 graduate of the NYU 
School of Law, he has been a 
director of the alumni associa- 
tion of the school for 10 years 
and a trustee of the University’s 
Law Center Foundation. 

He was president of the NYU 
Alumni Association in 1951, after 
three previous terms as first 
vice president. Early this year 
he was elected to the New York 
University Council, governing 
body of the institution. 


is 
graduates 








cisions are made solely on the basis of pressure and expediency 
and a not infrequent element of some favoritism. That there 
is a judicial process of review is hardly an answer to the in- 
dividual property owner who has neither the stomach nor the 
resources to “fight city hall.” 

New Jersey is still a state of predominantly small municipali- 
ties that cannot afford and do not need a full-time technically 
competent board of adjustment. If the regional idea were applied 
to this administrative problem, however, it may well be that 
county or regional boards of adjustment could be established for 
the purpose of dealing fairly and competently with the many 
questions which must arise in the application of the districting 
and use requirements of zoning ordinances. Certainly in the 
parallel field of taxation, while results have been far from perfect. 
the machinery for administrative review and determination of 
local tax questions has been much more carefully adjusted to 
the growth of tax problems than has the comparable provision 
under the state zoning act. A county or regional board of ad- 
justment is worthy of serious consideration and full study by a 
properly constituted legislative committee. 7 
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Editor, New Jersey Law Jour 

As a member of the (; 
Sub-Committee, of the Ap, 
priations Committee of the y 
Jersey Legislature, my eye , 
caught by your editorial of y 
10th, entitled “For Legislgs 
Authorizing Contract and } 
Suits Against The State In, 
Courts”. In considering « 
question, I would like to picg 
a few of the sentences yp 
appeared in this editorial] . 
also to give you some facts fr 
my experience as a member, 
such Sub-Committee. 

First of all, I take excep: 
to the words used by you :; 
I quote, “he (the clair 
relegated to pressing 
before the Appropriati 
mittee of the Legislati 
he may be heard, usually 
time as the Committee 
are able to spare from 
times turbulent legis] 
sions; where his claim ; 
be decided without the app, 
tion of judicially and pu 
defined standards of : 
and rules for ascertai: 
quantum of damage: and w: 
the decision to pay or no 
pay is probably influenced : 
large extent by the views of: 
very state official or 
whose activities initially 
rise to the claim.” 

I would like you j 
readers to know that our (; 
mittee gave three full days 
hearings to eighteen cases 
allowed all the time needed: 
would have gladly given m 
time, if more time was 
The majority of our C 
consisted of lawyers, who 
tainly tried to conduct the t 
ings in conformance wi 
dicially and_ publicly 
standards of conduct 
for ascertaining the gq 
of damage’. Claimants we 
presented by counsel, ther 
of which furnished to you.; 
will agree are competent 
although the state was also: 
presented, our ‘decision to 3 
or not to pay was not influem 
to a large extent by the ve 
of the very state official 
agency whose activities initiz 
gave rise to the claim.” 

Statistically, 24 claims # 
filed with the Appropriati 
Committee, 18 were heard 
three hearing days, 5 clai 
were denied, 6 of the 24} 
been abandoned or given ? 
mission to apply next year: | 
total amount claimed w 
142.48, and the amount 3 
was $76,329.34. I 
that the foregoing d 
inconsistent with cla 
with prior Appropriati 
mittees. It might be taken 4 
consideration, that a C3 
Court would require the ! 
assignment of judges 
sent duties, or the 
the Claims Courts dutie: 
sent assignments, or 
pointment of additional )v: 
and the distribution of ¢4 
hearings throughout the ¢ 
dar year, rather than t 
centration within a 
where they can be he 
tively rapid successio 
any allowance made ca 
mediately implementec 
propriations in the 
supplemental appropriatlor 

In addition. formal creat 
a Claims Court, w t 
tendant publicity, co 
effect of making 
ments “claims consclo 
the probable result 
number of claims filed 
could reach staggeril 
tions. Further, we h 
this year that were 
as five days before our 
claims committee hearing: 

Thanking you f S 
tunity of expressing 
Iam 
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Sincerely Yours. MES 
HYMEN B. MD7- ie _ 
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Sussex County Judge Vito A. Concilio, 
President Lewis P. Dolan and former Judge Marshal Hunt. 





Willis H. Sherred, President-Elect of the Sussex County 
bar Ass’n; Frederic G. Weber, Ass’n Secretary; and Superior Court 
Judge Frederick W. Hall. 








Sussex County Bar Asso- tary. and a testimonial and gavel 
n recently tendered a testi- were presented to Judge Con- 
dinner to the Hon. cilio by Willis Sherred. President- 











’ Hunt. former Sussex Elect of the association. 
Judge, and to his newl Guests at the dinner included 
d successor, the Hon. the county officials and wives of 





the members. 

William Archer was chairman 
of the affair and was assisted by 
Robert J. Ford, Albert P. Tra- 
o and Mr. Weber. 


A. Concilio. A testimonial 
“od a desk set were presented 
Judge Hunt in behalf of the 

Association by Frederic 
cer, the association's 
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John R. Knox; James Skok, Sheriff of Sussex County; 
ponald C. Bain, Surrogate of Sussex County and William T. Archer, 
Pinner Chairman. 
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Commercial Law League 
Meeting 





The New York Members As- 
sociation of the Commercial Law 
League of America will hold its 
annual meeting and spring din- 
ner at the Hotel New Yorker on 
Monday, June 4th. A reception 
will be held at 5:30 P. M., the 
business meeting at 6:30 P. M.. 
and the dinner at 7:30 P. M 

Irwin D. Davidson, Congress- 
man from the 20th District of 
New York will be the guest of 
honor and Benjamin H. Wicksel 
will be toastmaster. 

Reservations are $7.50 each 
and should be made with George 
H. Bloom, 36 West 44th St., New 
York 36, N. Y. 
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therefore was not constructively 
received for that year. Johnson 
25° TC No:-62 

INCOME: Taxpayer, on the 
accrual basis, contracted to 
manufacture and deliver 1,000 
prefabricated housing units to 
the Federal Public Housing Au- 
thority, to paid for as he 
submitted certified vouchers of 
delivery. On December 31, 1942 
he delivered certain houses for 
which he submitted the required 
bill in January 1943 

Held: The sale was made in 
1942. The Authority’s liability 
matured upon delivery of the 
houses, and the mechanical act 
of filling out the necessary 
voucher could not postpone the 
accrual. Dally, CA-9, 11/21/55. 

DIVIDENDS: Two corporate 
“dividend” checks which were 
issued to taxpayer by a family 
corporation without a _ formal 
declaration were endorsed and 
repaid to the corporation. 


Heid: Vaxpayers received a 
taxable dividend. since there 
was no agreement at the time 


the checks were issued limiting 
or restricting their payment and 
the corporation had _ sufficient 
funds during the taxable year to 
pay the checks. Stevens, TCM 
1955-3 

DEDUCTIONS: Husband and 
wife, corporate officers of tax- 
payer dairy, went on a big- 
game hunt in Africa. Films taken 
on the hunt were exploited suc- 
cessfully as advertising, and the 
trophies were set up at the plant 
in a game museum open to the 
public. 

Held: Cost of said hunt was 
an ordinary and necessary bus- 
iness expense of the dairy. Sani- 
tary Farms Dairy, Inc., 25 TC No. 
58. 
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Serving Mutual Clients 





THE NEED FOR THE CORPORATE TRUSTEE has continued 
as a result of recent changes in the Revenue Act. 
Drawing of new wills and revision of others, made 
necessary by such changes, has brought a much closer 
collaboration among attorneys and trust officers. 
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Judge Francis to Address 
Passaic Bar 


Appellate Division Judge John 
J. Francis will be the guest 
speaker at the next meeting of 
the Passaic County Bar Ass’n, 
which is to be held Monday. May 
28th, at 8:15 P. M., at Hotel 
Alexander Hamilton in Pater- 
son. Judee Francis will discuss 
the rep-r:i of the Supreme Court 
Committee on Reconciliation, of 
which he was chairman. His 
discussion will be followed by a 
question and answer period. 


Confirmations 


C. CONRAD SCHNEIDER 
CONFIRMED 


The Senate in executive ses- 
ion confirmed the nomination 
if C. Cenrad Schneider to the 


_— an 


Eergen County Court. 

FRANK C. SCERBO CONFIRMED 
Senate last week con- 
appointment of 
Frank C. Seerbo as prosecutor of 
Vorris County to succeed John 
D. Collins. 


The 


° ° 
Proposed Nominations 
G rnor Meyner gave public 
intenticn of sub- 
tine Benjamin J. Dzick and 
d V. Martino for appoint- 
nty Court Judges 
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Supreme Court Committee Reports 





(Continued from page 1) 
enforcing compliance with the 
provisions governing the time 
within which interrogatories 
should be answered in upper 
court actions, and covering the 
relaxation of District Court lim- 
itations on time allowed for 
summations in causes transfer- 
red to that court. It was con- 
cluded that these problems could 
best be handled administratively 
by the Assignment Judges and 
that no changes in rules are re- 
quired. 

Respectfully submitted: 
Charles W. Broadhurst 
Gerald T. Foley 
John J. Francis 
Edward S. Miller 
Francis M. Seaman 
G. Dixon Speakman 
William J. Brennan, Jr., 

Chairman. 
* * * 

REPORT OF THE NEW JERSEY 
SUPREME COURT’S COUNTY 
COURT COMMITTEE 
To the Honorable, the Chief Jus- 
tice and the Associate Justices 
of the Supreme Court of New 

Jersey 

During the year 1955-1956 the 
Committee, in cooperation with 
the Department of Institutions 
and Agencies, continued the pro- 
gram of conferences of the 
Judges of the County Courts and 
the Special Judges of the Juve- 
nile and Domestic Relations 
Courts with the _ institutional 
staffs and representatives of the 
Department of Institutions and 
Agencies. Two such conferences 
were held during the year, both 
at the Diagnostic Center at Men- 
lo Park. 

The agenda of the first con- 
ference, held on December 22, 
1955, was confined to a discus- 
sion of mutual problems of the 
courts and the Diagnostic Cen- 
ter arising under the 1950 Act 
for the Treatment of Sex Of- 
fenders, N.J.S.A. 2A:164-3 et seq. 
This conference had been pre- 
ceded by a meeting of the Com- 
mittee on November 19th with 
the Staff of the Center and Dr. 
Bixby, of the Department of In- 
stitutions and Agencies, at which 
the problems were outlined and 
discussed at length. 
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The second conference, held 
on April 12, 1956, dealt with the 
problems of the courts and the 
Center. This conference was also 
attended by a gratifying number 
of Probation Officers and other 
interested officials from the sev- 
eral counties. 

These meetings showed once 
again the values to be realized 
from the program of institu- 
tional visits which was inaugu- 
rated in 1954 by the Committee’s 
then Chairman, the late revered 
Judge Conlon, and that face-to- 
face discussions between the 
Judges and the institutional Staff 
members serve to clarify and de- 
velop solutions for the practical 
problems arising between them. 

Respectfully submitted: 
Joseph Halpern 
W. Thomas McGann 
Nelson K. Mintz 
John B. Wick 
Edward Gaulkin, 
Vice-Chairman 
William J. Brennan, Jr., 
Chairman 
* a a 
REPORT OF THE NEW JERSEY 
SUPREME COURT’S DISTRICT 
COURT COMMITTEE 
To the Honorable, the Chief Jus- 
tice and the Associate Justices 
of the Supreme Court of New 

Jersey: 

Your Committee on District 
Court Practice has held regular 
meetings in addition to tele- 
phone conferences, to consider 
district court problems and ad- 
vise the Administrative Director 
with reference thereto. A copy of 
the minutes of each meeting has 
been forwarded to the Adminis- 
trative Director. 

Excerpts of the minutes of the 
meetings which, in the opinion 
of the Committee, would prove 
helpful were forwarded to all 
Judges sitting in district court 
matters. 

The Commiitee has made 
known to the Legislature its ob- 
jections to the following bills, 
which in the opinion of the Com- 
mittee were inadvisable at the 
present time: 

ASSEMBLY 79, which would 
extend the jurisdiction of the 
County District Courts for the 
purpose of serving process in 
civil actions, to include any other 
county wherein the defendant 
resides or can be served. It was 
the thought of the Committee 
that although the present juris- 
dictional limitations as to par- 
ties might work hardship in some 
cases, the possible inequities far 
out-weigh the proposed change, 

















for example; if the bill is en- 
a a ae ee eS aE acted and becomes law, a de- 
eMORTG A GE fendant may be sued fora very 
. nominal amount in= another 
LOANS county so remote that it would 
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a him his defense. The Committee 
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ASSEMBLY 146, The Commit- 
tee considered Assembly Bill 146, 
without passing upon its merits. 
Enactment of the bill would in- 
crease the monetary jurisdiction 
of the district court to $3,000.00 
in all cases. The Committee 
agreed that it was not advisable 
at the present time since there is 
no certainty as to the full impact 
of the transfer of causes statute. 

Suggested Rule changes were 
prepared by the Committee and 
forwarded to the Administrative 
Director of the Courts, as fol- 
lows:— 

4:4-4 (a) and (b). Summons: 

Personal Service. 
Summons on Infants. The Com- 
mittee felt that since an infant 
14 years of age or over, can re- 
ceive a summons for an adult 
member of his family, that it is 
reasonable for him to receive it 
for himself, or that an adult 
member of the family receive it 
for him. 

7:11-5. Wage Executions. 

It was suggested that the Rule 
be amended by deleting from 
the rule the requirement to not- 
ify the judgment creditor in 
addition to the Clerk, since the 
Clerk when he receives a notice 
of objection to the issuance of a 
wage execution, is obliged to 
schedule the hearing and notify 
the parties or their attorneys. No 
other notice to the parties or 
their attorneys is necessary. 
Furthermore, the judgment debt- 
or will find it easier to notify the 
Clerk than the judgment cred- 
itor. 

7:22. Audit of Accounts of Of- 
ficers on Writs of Execution. 

The Committee observed that 
the rules are silent on the time 
of the distribution of funds col- 
lected by officers on writs of ex- 
ecution and suggested that the 
rules be amended to provide that 
such funds shall be paid over by 
check to the judgment creditor 
or his attorney at least monthly, 
unless such attorney or judg- 
ment creditor consents in writ- 
ing to a longer period. 

Members of the Committee 
have read with interest the Su- 
preme Court Rules Committee’s 
recommendations to be submit- 
ted to the Judicial Conference 
and will make Known their ob- 
jections at the Judicial Confer- 
ence, to the following:— 

Rule 4:77-1: Issuance of At- 
tachment; Levy; Venue. 

Rule 7:4-6: Service of Process: 
By Whom and How Served; Dis- 
missal for Failure to Serve. 

tule 7:7-7: Marking Action 
“Not Moved” 

Rule 7:9-4: Judgment by De- 
fault; Time for Entry. 

Rule 7:11-1: Requests for Issu- 
ance of Writs of Execution. 

For the reason that the pro- 
posed amendments will not serve 
a useful purpose and would only 
add to the complexities of the 
work in the Clerk’s office. 
Respectfully submitted: 

Arthur C. Dunn 

Alton V. Evans 

Carroll W. Hopkins 

S. Rusling Leap 

John D. Lynn 

Edward V. Martino 

George R. Morrison 

Furman W. Reeves 

Frank C. Scerbo 

Walter H. Conklin, 

Chairman. 

REPORT OF THE NEW JERSEY 
SUPREME COURT'S MUNICIPAL 
COURT COMMITTEE 
To the Honorable, the Chief Jus- 
tice and the Associate Justices 
of the Supreme Court of New 

Jersey: 

This Committee has been ac- 
tive through the year. At the 
outset of the year the Honorable 
Henry W. Clement was not re- 
appointed as a Magistrate and 
therefore resigned from the 
Municipal Court Committee. 
Those members of the Commit- 
tee who had the pleasure of 
working under Judge Clement 
miss his guidance and excellent 
work on the Committee. 

The Municipal Court Commit- 
tee together with a Post-Confer- 
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N.Y. High Court Rulings Show 





Albany (ACCN) — Two in- 
teresting cases involving the 
construction of “I request” lan- 
quage in wills have recently 
been decided by the New York 
Court of Appeals, according to 
the Lawyers Service Letter, bul- 
letin of the New York State Bar 
Assn. 

In the first case (Matter of 
Daly, N.Y.Ct.App., Fuld, j., April 
19) the will of a testatrix stated, 
following a clause naming four 
executors, that “In the event 
Janet M. Mackey shall serve as 
executrix hereunder, I request 
that she act without compensa- 
tion.” 

Mackey claimed commissions. 
There was a specific bequest to 
her, but she had no interest in 
the residuary estate. In a gross 
estate of over $100,000, three 
full commissions would be al- 
lowed in any event, to be di- 
vided among three or four ex- 
ecutors, depending upon wheth- 
er Mackey was compensated. 

The court found the will to 
be drafted with “care and pre- 
cision.” It held that the docu- 
ment disclosed no design on the 
part of testatrix to deny com- 
missions to Mackey, but rather 
that “considered in its entirety, 
indicates the testatrix’s ‘I re- 
quest’ was meant to be preca- 
tory, expressive of a wish rather 
than a command. 

In the second case (Spen- 
cer v. Childs, N. Y.Ct.App. Fuld. 
j.. April 19, the will stated, “I 
request my two children... or 
the survivor of them, to pay to 
my sister-in-law, Mary Parker 
Spencer ... the sum of $208.33 
per month as long as she shall 
live.” 

The estate consisted 
$2,500,000, and the 
estate, which went to 
children, over $1,000,000. Tes- 
tatrix, in 1928, executed a will 
creating a trust of $100,000 the 
income of which, about $208 per 
month, was to be paid to Spen- 
cer. 

Thereafter, until her death in 
1945, she gave Spencer $208.33 
per month. In the meantime, in 
1944, she executed the new will 
with the “request” that pay- 
ments be continued. 

Pointing out that in determin- 
ing whether in using the word 
“request” the testatrix intended 
to express a hope or utter a 
command her intent and mean- 
ing are to be gathered. not only 
from the language of the docu- 


of over 
residuary 
the two 


ment. but also from the condi- 
tions and circumstances ex- 
trinsic to it, the court, in this 


instance held the word to be one 
of command. 

According to the service letter, 
which is edited by William J. 
Lloyd, these two decisions indi- 
cate the highest New York 
court’s adherence to the con- 
clusion of Judge Learned Hand 
that “one of the surest indexes 
of a mature and developed jur- 


(Cabell v. Markham, 148 F)- 
737, 739) for ‘There is no mo: 
likely way to misapprehend tp: 
meaning of language ... tha, 
to read the words literal]; 
(Central Hanover Bank & Try: 
Co. v. Commissioner, 159 F9; 
167, 169). 


Con-Man Operating 
Among Lawyers 


It has come to our atientig; 
that a confidence man is agai, 
seeking to victimize members ¢: 
the bar, thus far in North J 

The scheme or approach use: 
is for the confidence man : 
come into the lawyers 
stating that a relative, whom bh: 
names, died in upstate Ne; 
York leaving a will in whicr 
he, the “client” was nam 
a beneficiary and that he 
like to retain a lawyer tor 3 
sent him to see that he re. 
ceived from the estate what wa 
due him as_ expeditiously 
possible. The con-man 
names a firm of lawyers 
state New York who ars 
portedly handling the ad 
stration of the estate 
executor. 

After further conversation : 
which the con-man retains th: 
lawyer to look after his interes: 
he asks for a loan to tide hir 
over until he receives his be. 
guest, or for the name of som 
one who would make such a loar 
to him. 

Inquiry from the firm named 
New York in the instance whic 
has come to our attention el- 
cited that they were not handc- 
ing any estate in which the cor 
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man was mentioned and thz 
they had received ten letter 
from other attorneys akin: 
the same inquiry in behalf 
the same “client”. Z 
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arry as your briefcase, new, 
Contoura*-Constat* gives you 
hable copies of anything, in- 
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s. Does away with costly, tedi- 


now issues Service Bulletins 
which contain dispositions of 
this Committee. These bulletins 
have been most helpful. 

There still is considerable un- 
settlement on the views of Mag- 
istrates pertaining to appeals 
from Municipal Court decisions. 
There seems to be a lack of uni- 
formity in acquainting Magis- 
trates with the result of the de- 
cision on appeal. 

Your Committee is of the opin- 
ion that a short memorandum 
forwarded to the Magistrates 
after the decision on appeal has 
been reached, would be most 
helpful. The Committee feels 
that no rule change is necessary 
and the matter can well be 
handled at a conference of As- 
signment Judges. 

Since the inception of this 
Committee considerable corres- 
pondence has occurred concern- 
ing the need for a practice book 
amply covering the needs of the 
Municipal Courts. 

Your Committee is now pleased 
to report such an endeavor has 
now reached the final stages. 

This Committee has been 
pleased to work on the proposed 
draft of a Manual for use by the 
Magistrates and by Municipal 
Court personnel. 

The Manual has now reached 
the state of final proof reading, 
and as soon as these proofs have 
been checked out, the Manual 
will be ready for final printing. 
In all probability the new man- 
ual will be distributed to the 
Magistrates and Court Clerks by 
the time the Judicial Conference 
is held. 

It is believed that the availa- 
bility and extensive use of the 
new Manual will contribute 
greatly to uniform practices and 
procedures throughout the State. 

Such a manual was needed, 
and its widespread use by Mun- 
icipal Magistrates should serve a 
useful purpose in the adminis- 
tration of the Municipal Courts. 

Your Committee is indebted to 
Mr. Edward B. McConnell and 
his staff in the Administrative 
Director’s Office. Your Commit- 
tee is appreciative that the mem- 
bers of the Supreme Court have 
been most attentive to the prob- 
lems presented by the Commit- 
ee throughout the year. 

Respectfully submitted: 
Robert E. Boakes 
Frank J. Brunetto, Jr. 
Paul R. Chesebro 
Lawrence Garofalo 
Nathan C. Staller 
Charles J. Stevens 
Charles W. L. Summerill 
Edward G. Weiss 
George W. King, Chairman 

* * * 


REPORT OF THE NEW JERSEY 
SUPREME COURT’S 
COMMITTEE ON TRAINING 
FOR THE PRACTICE OF LAW 
To the Honorable, the Chief Jus- 
tice and the Associate Justices 
of the Supreme Court of New 

Jersey: 

The Committee on Training 
for the Practice of Law has been 
engaged during the past court 
year in an intensive study seek- 
ing to ascertain what can be 
done to improve the preparation 
of candidates for admission to 
the bar and for practice there- 
after in terms of skills teaching 
and training. In making this 
study the Committee has adopt- 
ed the following statement of its 
general objectives: 

“What can be reasonably ex- 
pected by the public of a per- 
son who holds himself out to 
practice law? 

(a) What does he have when 

he is graduated from law 
school? 
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Federal Bar Tax 
Luncheon 


Theodore R. Kupferman, pres- 
ident of the Federal Bar Asso- 
ciation of New York, New Jer- 
sey and Connecticut, has an- 
nounced that the last of this 
season’s series of interesting tax 
lunches arranged by the com- 
mittee on taxation will take 
place on Thursday, May 31. 
Henry Cassorte Smith of the 
New York law firm of Webster, 
Sheffield & Chrystie will speak 
on Tax Pitfalls of Divorce and 
Marital Settlement 

Arnold J. Hoffman. chairman 
of the tax committee, will pre- 
side at the luncheon, to be held 
at the Hotel Shelton, Lexington 
Avenue at 49th Street, New York 
City, from 12:15 to 2:00 P. M. The 


cost is $2.25, gratuity included. 
Further information may be ob- 
tained from the co-chairman, 


Samuel S. Starr, Ma 3-5346. 











(b) What more is needed for 
general practice? 
(c) What more is needed for 
appellate practice?” 
The first task which the Com- 
mittee undertook was the pre- 
paration of an extensive biblio- 
graphy of the available written 
materials on the subjects of its 
study. Thereafter, each member 
of the Committee undertook to 
read and study a portion of this 
literature and to prepare sum- 
maries thereof for the general 
information and study of the in- 
dividual members of the Com- 
mittee, and which thereafter 
were the subject of general Com- 
mittee discussions 


The study of the literature and 


the deliberations of the Com- 
mittee led to the preparation of 
tentative check lists of essential 
and desirable skills and aided 
the Committee in the prepara- 
tion of a series of questionnaires. 
which were sent out to repre- 
sentative groups of attorneys 
counsellors, members of county 
committees on Character and 
Fitness, law school faculty mem- 
bers, professional councils and 
committees and officers thereof 
—-both national and state—to 
New Jersey students presently 
attending out - of - state law 
schools, and to various others. 


The preparation of these ques- 


tionnaires and discussions 
incident thereto proved most 
helpful in crystallizing the issues 
with which this Committee is 
concerned. On final phases 
of the form of the question- 
naires, the Committee was for- 
tunate in obtaining the profes- 
sional advice of Dr. Gallup. 

The answers of the question- 
naires by the ttorneys and 
counsellors were particularly 
helpful in affording a reasonably 
broad sampling of the exper- 
ience and judgment of the mem- 
bers of the bar themselves on a 
great variety of questions as to 
their prelegal training, law 
school training, clerkships and 
practice at the bar. They pre- 
sented, however, many difficult 


and time-consuming problems of 
analysis and correlation, the so- 
lution of many of which would 
have been virtually impossible 
without the aid of I.B.M. tabu- 
lating machines. 

The Committee has now reach- 
ed the stage of formulating its 


final report and recommenda- 
tions which will be filed in the 
fall. 

Respectfully submitted: 


Donald M. Kepner 
Edward S. Miller 
Mahlon Pitney 

Miriam Theresa Rooney 
Lehan K. Tunks 

George Warren 

Willard G. Woelper 
David Stoffer, Chairman 
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Proposed Rule Amendments 





(Continued from page 1) 





kule 4:36-3. Dismissal or Compromise 

Proposal: That R.R. 4:36-3 be amended to read as follows: 

A class action shall not be dismissed or compromised without 
the approval of the court. If the right sought to be enforced is one 
defined in paragraph (a) of Rule 4:36-1, or if the action comes 
within the provisions of Rule 4:36-2, notice of the proposed dismissal 
or compromise shall be given to all members of the class in such 
manner as the court directs. If the right is one defined in para- 
graphs (b) or (c) of Rule 4:36-1, notice shall be given only if the 
court requires it. 

Reason: The second sentence of R.R. 4:36-3 appears to require 
notice of the proposed dismissal or compromise of a shareholder’s 
derivative suit only in the event that suit fits into R.R. 4:36-1l(a). 
This is unintentionally narrow. The difficulty is that R.R. 4:36-1(a) 
refers to this kind of suit only in the situation in which the corp- 
cration management would refuse to enforce the right. There is a 
whole host of cases in which this kind of suit can be brought 
without asking the corporation management to sue—where an 
excuse for not asking is accepted judicially—as where the manage- 
ment will be the real defendant in the suit. The second sentence of 
R.R. 4:36-3 was not meant to so circumscribe notice to the situation 
in which there is a refusal on the part of management to sue, as 
would literally appear to be the interpretation. It is just as im- 
portant to have notice compulsory in those cases in which the right 
exists even where the holder of the primary right does not have 
to be solicited. 


Rule 4:92-6. Appeal from Report of Commissioners 

Proposal: That paragraph (a) of R. R. 4:92-6 be amended to 
vead as follows: 

(a) An appeal from the report of the commissioners shall be 

taken by filing a notice of appeal not later than 10 days after the 
cate fixed for the filing of their report or after the service of a 
copy of such report by [the appealing] any party upon each adverse 
party, whichever time is the earlier, but on application of any party 
the court may, for good cause shown, extend the time for not more 
han 30 days. The appellant in the notice of appeal may make a 
cemand for a jury trial. If no such demand is made by the apel- 
lant any other party may within 10 days after the service of such 
notice of appeal file a demand for a jury trial. The notice of appeal 
shall also include notice of an application for an order fixing the 
date of trial. 

Reason: Under the rule at present only the appealing party 
may accellerate the time for appeal whereas it is desirable that any : 
party be able to do so in order that the judgment become final — 
at an early date. 


Rule 7:7-7. Marking Action “Not Moved” 

Proposal: That R.R. 7:7-7 be amended so as to permit the court 
to hear matters aaniaianaal to the actual trial, such as motions 
io file an amended complaint, take depositions, etc., while a case 
is marked “not moved” without the necessity of restoring the case 
to the trial calendar. 

Reason: Under the proposal attorneys can have their cases 
actually prepared in full when they are ready to restore the matter 
to the calendar for trial. It will promote substantial justice without 
interfering with the orderly proceedings of the court. 


_ 


Rule 7:8-2. Demand for Jury; Payment of Fee 

Proposal: That paragraph (a) of R.R. 7:8-2 be amended to read 
as follows: 

(a) A demand for jury shall be made in writing and filed with 
the clerk, at the principal location of the court, not later than 10 
days after the time provided for the defendant to appear or answer; 
or in the case of a counterclaim the plaintiff may demand a jury 
nou later than 10 days after the time provided for the service of a 
defensive pleading to such counterclaim; or in cases transferred 
from the superior court or county court pursuant to Rule 4:3-4, 
not later than 10 days after the certified copy of the order of trans- 
yer is received and filed by the clerk of the county district court [.] 
unless prior to the entry of order of transfer, trial by jury has al- 
ready been waived, as provided in R.R. 4:39-3 and R.R. 4:40-3. In 
landlord and tenant, small claims, and forcible entry and detainer 
cases, the demand shall be filed and the fee paid by the demanding 
party at least 1 day before the return of the summons. 

Reason: The purpose of the proposed amendment, contained 
in the bold face words, to prevent the anomalous situation 
from occurring where, prior to the entry of an order transferring a 
case from the superior court or county court to the district court, a 
perty has waived his right to jury trial (1) as provided in RR. 
4:39-3, because of his failure to demand a jury, pursuant to R.R. 
4:39-1 and R.R. 4:39-2, or (2) as provided in R.R. 4:40-3, because 
of an oral or written stipulation of waiver. Reading the language of 
the Rule literally, a party is presented with a “second bite’’ at de- 
manding a jury, notwithstanding his previous waiver. R.R. 7:8-2, 
when it was amended on April 18, 1955 to its present form “or in 
cases transferred from the superior court or county court pursuant 
tO R.R. 4:3-4, not later than 10 days after the certified copy of the 
orcer of transfer is received and filed by the clerk of the county 
cistrict court.”, was never intended to afford “second bites” at jury 
trial, but rather to preserve the right of jury trial which then (as 
of April 18, 1955) inhered in the superior or county court cases in 
the absence of an affirmative waiver by stipulation. Subsequently, 
cn June 27, 1955, R.R. 4:39 was amended to conform the practice 
of superior or county courts to that in the district court, namely 
that a jury is waived unless demanded within the prescribed period. 
The proposed amendment therefore, is aimed at preventing a gloss 
on the Rule. The addition of the proposed language would also 
preserve the right of jury trial in those situations where the parties 
consented to, or the court ordered, a transfer of the case to the 
Cistrict court prior to the expiration of the time prescribed in 
RR. 4:39-1 and R.R. 4:39-2 for demanding a jury trial 
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North Hudson Lawyers 


ROY GRIFFITH JONES | “Ciut, Playday June 21 


PATENT ATTORNEY 
Formerly Patent Advisor, 


<. Sov, Dent. ot the tow The North Hudson Lawyers 
Chamber of Commerce Bide. Club will hold its annual Play 
24 Branford Place, Newark, N. J. Day on June 2list. The event 


this year will be held at Alde- 
cress Country Club, in Dema- 
rest, instead of at a picnic grove 
as in the past, and will include 
golf, lunch, dinner and use of 
all of the club’s facilities. 
Reservations are $12.50 each 
which includes all of the items 
mentioned. They should be made 
with Leo McGough or William 
Musto, co-chairmen of the affair 


NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
Aeademiy Newark 2, N. J. 
Mitchell 2-1406 
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The Trustees of Rutgers Uni- | 
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The Law Center Development 
Fund will therefore continue its 
drive to raise another $250,000. 
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Arranged 





The Bergen and Essex County | = 


Bar Associations and the Bloom- 
Lawyer’s Club have each 
Golf Tournaments or | 


their respective as- | 


arranged 
outings 
sociations in the month of June 
The Bergen County Bar As- 
sociation tournament and outing 
wiil be held on Friday, June} 
29th, at the Hackensack Golf 
ub. All courts in that county 
will be recessed at 1 P. M. on 
that day 

The Essex County 
iation tournament will be held 
on Thursday, June 21st, at 
Mountain Ridge Club in 
Caldwell. The Tournament will 
start at 10:15 A. M. and. the 
day’s events will be concluded 
With a dinner at 7 P. M.. ai 
which deral Judge Alfred E.| 
Modarelli will talk on “the trials 
of a trial jee mney”. This should 
be an navel presentation 
as Judge Modarelli is \ known 
as an after dinner speaker 

The Bloomfield Lawyers Clut 
has scheduled its annual outi 
for 13th. It will be held at 
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